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DECISION OF APPEALS EXAMINER 
Employer FI LE 0 
and JAN 0 7 2010 
IDAHO DEPARTMENT OF LABOR. INDUSTRIAL COMMISSION 
DECISION 
Benefits are DENIED effective September 27. 2009. The claimant was discharged for 
misconduct, as defmed by § 72-1366(5) of the Idaho Employment Security Law. 
The employer's account is NOT CHARGEABLE for experience rating purposes, in accordance 
with § 72-1351(2)(a) of the Idaho Employment Security Law. 
The Eligibility Determination dated November 13, 2009, is hereby MODIFIED as to the issue 
and AFFIRMED as to eligibility. 
IllSTORY OF THE CASE 
The above-entitled matter was heard by A. Hohnstein, Appeals Examiner for the Idaho 
Department of Labor, on December 14, 2009, by telephone in the City of Boise, in accordance 
with § 72-1368(6) of the Idaho Employment Security Law. 
The claimant, Shanna Locker, appeared for the hearing and provided testimony and was represented 
by attorney Cynthia Woolley. 
The employer. Logan's Foodtown, was represented by Greg Jarolimek., Barbara Chandler, and 
Brian Cruz, who provided testimony. 
Exhibits #1 through #7 were entered into and made a part of the record. 
DECISION OF APPEALS EXAMINER - 1 of 6 \ 
ISSUES 
The issues before the Appeals Examiner are (1) whether unemployment is due to the claimant 
quitting voluntarily and, if so, whether with good cause connected with the employment -OR-
being discharged and, if so, whether for misconduct in connection with the employment, 
according to § 72-1366(5) of the Idaho Employment Security Law; and (2) whether the 
employer's account is properly chargeable for experience rating purposes for benefits paid to the 
claimant, according to § 72-1351(2)(a) of the Idaho Employment Security Law. 
FINDINGS OF FACT 
Additional facts or testimony may exist in this case. However, the Appeals Examiner 
outlines only those that are relevant to the decision and those based upon reliable evidence. 
Based on the exhibits and testimony in the record. the following facts are found: 
1. The claimant worked for this employer as a checker and night shift manager from July 
17, 2008, through June 6, 2009. In the first four of the five calendar quarters preceding 
the one in which the claimant applied for benefits, this employer paid the claimant more 
wages than did any other. 
2. In April 2009, the claimant took time off from work due to surgery (hysterectomy). 
Claimant was off of work for six weeks. 
3. At the time of claimant's six-week check up with the surgeon she was advised that she 
could return to work part time "as tolerated." 
4. The claimant reported to work on June 1, 2009, and was assigned to work in the deli. The 
claimant did not provide the employer with any medical documentation regarding her 
release to work or any limitations. 
5. After 2 or 3 hours the claimant advised a female manager that she was bleeding again and 
had not bled for a week. The claimant stated that the bleeding had increased due to the 
time on her feet. Claimant stated that she still felt weak. The manager interpreted the 
claimant's statements and behavior to mean that the claimant was in pain. The manager 
suggested that the claimant needed more time to heal. The claimant advised the assistant 
manger that she could not perform the stocking duty and he suggested that she leave. 
6. On June 3rd the claimant went in to work and spoke to the owner/manager. The owner 
inquired as to what work the claimant was able to perform. The owner advised the 
claimant that he needed medical documentation establishing the claimant's limitations or 
indicating that she needed additional time off. 
7. The claimant telephoned the surgeon's office and was reminded that she had received a 
verbal release to work part-time as tolerated. The claimant 9,id not pursue securing a 
written release from her surgeon or any other medical authority. 
8. The claimant went in to work on June 6th and was advised by the assistant manager that 
they were concerned for her safety and well being and they needed a medical release. The 
assistant manager advised the claimant that he had to let her go as she had not shown that 
she could perform the job duties. 
DECISION OF APPEALS EXAMINER - 2 of 6 
AUTHORITY 
Section 72-1351(2)(a) of the Idaho Employment Security Law provides in part that for 
experience rating purposes, no charge shall be made to the account of such covered employer 
with respect to benefits paid to a worker who terminated his services voluntarily without good 
cause attributable to such covered employer, or who had been discharged for misconduct in 
connection with such services. 
Section 72-1366(5) of the Idaho Employment Security Law provides that a claimant shall be 
eligible for benefits provided unemployment is not due to the fact that the claimant left 
employment voluntarily without good cause, or was discharged for misconduct in connection 
with employment. 
An employer may discharge an employee for any reason. However, only a discharge that is 
found to constitute misconduct for unemployment insurance purposes makes an employee 
ineligible for benefits. 
Misconduct within the meaning of an unemployment compensation act excluding from its benefit 
an employee discharged for misconduct must be an act of wanton or willful disregard of the 
employer's interest. a deliberate violation of the employer's rules, a disregard of standards of 
behavior which the employer has the right to expect of his employee, or negligence in such degree 
or recurrence as to manifest culpability, wrongful intent. or evil design. or show an intentional and 
substantial disregard of the employer's interest or of the employee's duties and obligations to the 
employer. Rasmussen vs. Employment Security Agency, 83 Idaho 198,360 P.2d 90 (1961). 
The employer must carry the burden of proving that the employee was discharged for 
employment-related misconduct. Parker vs. St. Maries Plywood, 101 Idaho 415, 614 P.2d 955 
(1980). 
An "employer's expectations are ordinarily reasonable only where they have been communicated 
to the employee." Folks v. Moscow School District No. 281, 129 Idaho 833,838,933 P.2d 642, 
647 (1997). Thus, the employer must show by a preponderance of the evidence that it 
communicated its expectations to the claimant, or that its expectations "flow normally" from the 
employment relationship. 
CONCLUSIONS 
The Appeals Examiner frods that the testimony provided in the hearing establishes that the 
claimant was discharged from the job. 
Although an employer may discharge an employee for any reason, the employer carries the 
burden of illustrating by a preponderance of the evidence that the employee was discharged for 
employment related misconduct before a claimant can be denied unemployment insurance 
benefits. A ''preponderance of the evidence" is evidence that. when weighed with that opposed 
to it. has more convincing force and from which results a greater probability of truth. If the 
evidence weighs evenly on both sides, the issue must be decided against the party bearing the 
burden of proof. 
DECISION OF APPEALS EXAMINER - 3 of 6 
The Idaho Supreme Court has defmed the term "misconduct" as the willful, intentional disregard of 
the employer's interest; a deliberate violation of the employer's rules; or a disregard of the standards 
of behavior which the employer has the right to expect of its employees. Johns vs. S.H. Kress & 
Company, 78 Idaho 544, 307 P.2d 217 (1957). 
After reviewing the record, the Appeals Examiner concludes that the employer has shown by a 
preponderance of the evidence that the claimant intentionally disregarded the employer's 
interests. The employer's expectation that the claimant produce a medical release after having 
been off of work for six weeks is an expectation that flows normally from the employment 
relationship. The claimant was discharged for misconduct in connection with the employment as 
defined by the Idaho Employment Security Law. Benefits are denied. The employer is held not 
chargeable on this claim. 
A. Hohnstein 
Appeals Examiner 
Date of Mailing December 22, 2009 Last Day To Appeal January 5, 2010 
APPEAL RIGHTS 
You have FOURTEEN !.Ml DAYS FROM THE DATE OF MAll.JNG to flle a written appeal with 
the Idaho Industrial Commission. The appeal must be mailed to: 
Or delivered in person to: 
Or transmitted by facsimile to: 
Industrial Commission 
Judicial Division, IDOL Appeals 
P.O. Box 83720 
Boise, Idaho 83720-0041 
Idaho Industrial Commission 
700 S Clearwater Lane 
Boise, ID 83712 
(208) 332-7558. 
If the appeal is mailed. it must be postmarked no later than the last day to appeal. An appeal filed 
by facsimile transmission must be received by the Commission by 5:00 p.m., Mountain Time, on 
the last day to appeal. A facsimile transmission received after 5:00 p.rn. will be deemed received by 
the Commission on the next business day. A late appeal will be dismissed. Appeals filed by any 
means with the Appeals Bureau or an Idaho Department of Labor Local Office will not be accepted 
by the Commission. TO EMPWYERS WHO ARE INCORPORATED: lfyoufile an appeal with 
the Idaho Industrial Commission, the appeal must be signed by a corporate officer or legal counsel 
licensed to practice in the State at Idaho and the signature must include the individual's title. The 
Commission win not consider appeals submitted by employer representatives wlw are not attorneys. 
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If you request a hearing before the Commission or pennission to file a legal brief, you must nwke 
these requests through legal counsel licensed to practice in the State of Idaho. Questions should be 
directed to the Idaho Industrial Commission, Unemployment Appeals. (208) 334-6024. 
If no appeal is filed, this decision will become fmal and cannot be changed. TO CLAIMANT! If 
this decision is changed, any benefits paid will be subject to repayment. If an appeal is filed, you 
should continue to report on your claim as long as you are unemployed. 
DECISION OF APPEALS EXAMINER - 5 of 6 
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IDAHO DEPARTMENT OF LABOR 
. APPEALS BUREAU 
317 WEST MAIN STREET 
BOISE, IDAHO 83735-0720 
(208) 332-35721 (800) 621-4938 
F~: (208)334-6440 
CERTIFICATE OF SERVICE 
I hereby certify that on December 22, 2009 , a true and correct copy of DeciSion of 
Appeals Examiner was served by regular United States mail upon each of the following: 
SHANNA R LOCKER 
1139 S ADELL 
FILER ID 83328 
CYNTHIA J WOOLEY PLLC 
ATfORNEY AT LAW 
PO BOX 6999 
KETCHUM ID 83340 
HOW SOEL INC 
dba LOGAN'S FooDTOWN 
130HWY30 
FILER ID 83328 
HOWSOELINC 
1045 S ANCONA ST 150 
EAGLE ID 83616 
cc: Idaho Department of Labor Magic Valley Local Office - Decision of Appeals 
Examiner 
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Docket No /:1_?_~_~ ______ J yr kO~_!l __ HJ Notes 
Participant Name L .. __ . ___ . ______________ J 
SSN (like 999-99-9999-0) L .. __ H __ • ______ •• _____ J 
Must have both Docket No and Yearto enter notes. 
Issues: Hearing Schedule: 
r~-~-~-~~-!-~-b-~-l-~-~-~-~-n-t-a-ry-Q-u-l.-· t-;-O-2-1----I,..,;~0'1';;11Iq~!=!:4-2q09 ... 2:~o.e~.!'::.t:i~~~!.~i~ ___ . ___ . 
~~~ ~~8-64-8B6~_:fJ __ : Appellantlgli3i~i3l1t.H 
,.".,.-/ 
... ~ Updated:111/25/20~ By:'~f;Jloe.c_~L_: 
Shanna R. Locker / How Soel, Inc. Dba Logan's Foodtown / Cynthia J. 
Wooley, Pllcattorney At Law 
---------------_._ .. _. __ .. -...... _-_ .......... _------------~ 
Notes: 
2010-01-06 08:44:02-(dt) - IC protest: processed as needed.; 
2009-12-14 09:37:43-(eg) - Em called in with Dame of Barbara Chandler and Brian Cruz, both at 208-326-
4325.; 
2009-11 -30 10: 17:32-(eg) - Per Kathleen at Cynthia Wooley's office, Monday, December 14, 2009 in the 
afternoon would work. Scheduled for 2:30pm.; 
2009-11-30 IO:17:31-(eg) - Per Kathleen at Cynthia Wooley's office, Monday, December 14, 2009 in the 
afternoon would work. Scheduled for 2:30pm.; 
1 
1 
TO, +l (2031 332-7559 PM :;;, 001 OF 004 
OFFICES OF CYNmrA J. WOOLLEY, PUC 
T~: omnusslOn- From: 
Fax: Phone: 
" " , 
Pages: Date: 
: ~!\.1~ ~ :' i • • , • • ' . 
[]·Urgent 0 For Review El Please Comment 0 Please Reply 0 Please Recycle 
Rlllowing for filing wday Is the above claimant's Notice of Appeal. 
". Jfyou have any-questions, please contact our office. 
Thank you. 
"'>:: ' , 
" -il . . 
'F\LED 
jAr~ \\5 20'm 
The i.";formation cuntained in this e-mail is intended for the named recipient only and may contain 
attorney-client communications wblcb are privileged and contldeotiaJ pursuant to law. Any 
ina~nt d~sclosure of this inf"nnation sbould not be construed 119 a WIlNer of this or nny other 
privlIeg~ If this em~i1 'is received by anyone other than the intended l'Ccipient, please deleie if 
immediately and destroy any hard copies • 
.. ~ . 
• ;. 1 
1/5/2010 1:17 FROM: WDolley PLLC TO: +1 (208) 332-7558 
CYNTHIA WOOLLEY, ISB #6018 
cynthia@ketchumidaholaw.com 
LAW OFFICES OF CYNTHIA 1. WOOLLEY, PLLC 
P.O. Box 6999 
180 First Street West, Suite 107 
Ketchum, ID 83340 
Tel.: 208-725-5356 
Fax: 208-725-5569 
~ttorney for Claimant Shanna R. Locker 
IDAHO INDUSTRIAL COMMISSION 
002 OF 004 
SHANNA R. LOCKER 
SSN: 
Claimant, 
daho Department of Labor Appeals 
ureau Docket No.: 1243-2010 
v. 
LOGAN'S FOODTOWN HOW-SOEL, INC., 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR 
TO: THE IDAHO INDUSTRIAL COMMISSION 
REQUEST FOR APPEAL HEARING 
COMES NOW the Claimant, Shanna R. Locker, by and through her counsel of 
record, Cynthia 1. Woolley of the Law Offices of Cynthia J. Woolley, and hereby appeals 
REQUEST FOR APPEAL HEARING 
q 
1/5/2010 1;17 FROM: Woolley PLLC TO: +1 1208) 332-7558 003 OF 004 
the Idaho Department of Labor Appeal Bureau Decision dated December 22, 2009 and 
requests a hearing before the Idaho Industrial Commission. 
The Claimant respectfully requests an appeal hearing be granted for the following 
issues: 
1. The Appeals Bureau ignore.d the evidence that Claimant was "let go" because 
due to her memcal condition, she could not perform the duties of the new 
position given to her after she returne.d from Family Medical Leave. 
2. She was not returned to her previous job pursuant to the Family Medical 
Leave Act because the Employer did not keep that position open for her. 
3. Claimant was not terminated for misconduct and she did not quit her job. 
4. Claimant reserves the right to add additional grounds. 
Dated: January 5, 2010 
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC 
Cynthia J. Woolley 
Attorney for Claimant 
REQUEST FOR APPEAL HEARING 
2 
/0 
1/5(2010 1:17 FROM: Woolley PLLC TO; +1 (208) 332-7558 004 OF 004 
CERTIFICATE OF SERVICE 
I hereby certifY that on January 5, 2010, I served a true and correct copy of the 
within and foregoing document upon the party named below in the manner noted: 
.X 
Logan's Foodtown How-Soel, Inc. 
130HWY30 
Filer, ID 83328 
Idaho Department of Labor 
420 Falls Avenue 
Twin Falls, ID 83301 
By depositing copies of the same in the United States Mail, postage prepaid, 
at the post office at Ketchum, Idaho. 
By hand delivering copies of the same to the office of the party at their 
offices. 
By faxing copies of same to said party( s) at the fax number listed above. 
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC 
Cynthia J. Woolley 
Attorney for Claimant 
REQUEST FOR APPEAL HEARING 
3 
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
SHANNA R. LOCKER, ) 




vs. ) NOTICE OF 
) FILING OF APPEAL 
HOW SOEL INC., DBA LOGANS, ) 
FOODTOWN, ) 
Employer, ) 
) FI LED 
and ) JAN 08 2010 ) 
IDAHO DEPARTMENT OF LABOR. ) INDUSTRIAL COMMISSION 
PLEASE TAKE NOTICE: The Industrial Commission has received an appeal from a 
decision of an Appeals Examiner of the Idaho Department of Labor. A copy of the appeal is 
enclosed. Documents that are already part of the record or file will not be copied. 
Further action will be taken by the Industrial Commission in accordance with its Rules of 
Appellate Practice and Procedure, a copy of which is enclosed. 
PLEASE READ ALL THE RULES CAREFULLY 
The Commission will make its decision in this appeal based on the record of the proceedings 
before the Appeals Examiner of the Idaho Department of Labor. To request a briefing schedule or 
hearing, refer to Rule 5(A) and 7(A,B) of the Rules of Appellate Practice and Procedure. 
INDUSTRIAL COMMISSION 
UNEMPLOYMENT APPEALS DIVISION 
POST OFFICE BOX 83720 
BOISE IDAHO 83720-0041 
(208) 334-6024 
NOTICE OF FILING OF APPEAL - 1 12 
CERTIFICATE OF SERVICE 
I hereby certify that on the 8 day of January, 2010 a true and correct copy of the Notice of 
Filing of Appeal (and compact disc ofthe Hearing to follow) was served by regular United States 
mail upon the following: 
SHANNA R LOCKER 
CIO CYNTHIA J WOOLEY PLLC 
PO BOX 6999 
KETCHUM ID 83340 
HOWSOELINC 
DBA LOGAN'S FOODTOWN 
130HWY30 
FILER ID 83328 
DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
317 W MAIN STREET 
BOISE ID 83735 
mcs 
NOTICE OF FILING OF APPEAL - 2 )"3 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
SHANNA R. LOCKER, 
Claimant, 
vs. 


















IDOL # 1243-2010 
F' lE D 
JAN f 4 2010 
INDUSTRIAL COMMISSION 
CERTIFICATE OF SERVICE 
I hereby certify that on the 14 day of January, 2010 a true and correct copy of the compact 
disc ofthe Hearing held on December 14, 2009, was served by regular United States mail upon the 
following: 
CYNTHIA J WOOLEY PLLC 
PO BOX 6999 
KETCHUM ID 83340 
HOWSOELINC 
DBA LOGAN'S FOODTOWN 
130 HWY 30 
FILER ID 83328 
DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
317 W MAIN STREET 
BOISE ID 83735 
mcs 
t ommlssion Secretai=Y---
TO: +1 (208) 332- 75 58 PA : 001 OF 004 
W OFFICES OF CYNTHIA J. WOOLLEY, PLLC 
OtnrnlSSlOn - From: 
Fax: Phone: 
Pages: Date: 
Subject : 1243-2010 
,It, 
o Urgent . 0 For Review 0 Please Comment 0 Please Reply 0 Please Recycle 
, " if'ollbwlng for filli1g in the above referenced' matter is the Claimant's Request for a copy of the 
complete record, Request for hearing; and Request for briefing schedule. 
' ;lJ.you have any,questions, please contact our office. 
Thank you. 
' ·t . . JAN , 5 20iO 
The information contained in this e-mail is intended for the named recipient only and may contain 
atio~y-dient cOnu:Dunications ~ich are privileged and confidential pursuant to law. Any 
inadvertent disclosure of this information should not be construed as a waiver of this or any other 
~ege. Ifttm email is received by anyone other than the intended recipient, please delete it 
i~ately and destroy any hard copies. 
·• .. ·J r; 
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CYNTHIA WOOLLEY, ISB #6018 
eynthia@ketchumidaholaw.com 
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC 
P.O. Box 6999 
UW First Street West, Suite 107 




Attorney for Claimant Shanna R. Locker 
INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 




tOGAN'S FOODTOWN HOW-SOEL, INC., 
Employer, 
and 
IDAHO DEPARTMENT OF LABOR 
1oIi,-, 
IDOL #: 1243-2010 
CLAIMANT'S 
1. REQUEST FOR A COpy OF THE 
COMPLETE RECORD; 
2. REQUEST FOR HEARING; AND 
3. REQUEST FOR BRIEFING 
SCHEDULE 
COMES NOW, the Claimant, Shanna Locker, by and through her counsel of 
record, Cynthia 1. Woolley of Law Offices of Cynthia 1. Woolley, PLLC, and pursuant to 
idaho Code § 72-1368(6) and Rules 3(F), 5, 7 and 8(D) of the Rules of Appellate 
.Practice and Procedure Under the Idaho Employment Security Act, hereby requests a 
l~,\ . '., 
copy of the complete record in this matter including a transcript of the December 14, 2009 
Rppeals ExamiD.ers Hearing in this matter. Claimant hereby applies for a hearing and 
briefing schedule in this matter. 
:r.; 
CLAlMANT'S 
1. REQUEST FORA COpy OF THE COMPLETE RECORD; 
'"," 2. REQUEST FOR trEAR:tNG; AND' . 
3. REQUEST FOR BRIEFING SCHEDULE 
1 
\lo 
1115/2010 4:2 FROM: woolley PLLC TO: +1 (208) 332-7558 003 OF 004 
1. The reason for requesting the hearing is that the decision of the Appeals 
Examiner was in error because there was direct evidence of an eye witness to 
claimanfs termination who testified that the employer discharged the Claimant 
because she could not perform the duties of the new position given to her after 
" It. 
she returned from Family medical Leave due to her medical condition. 
2. Claimant desires to present evidence to the Industrial Commission in addition to 
that presented to the Appeals Examiner. This evidence includes: 
a. Entire record of the State of Idaho Department of Labor concerning 
Shanna R. Locker, Claimant 
3. The proposed evidence is relevant to the issues before the Industrial Commission 
because it will complete the record in this matter. 
Claimant reserves the right to introduce additional evidence at the Hearing in this 
iilatter. 
Claimant further requests a briefing schedule in this matter pursuant Rule 5 of the 
Rules of Appellate Practice and Procedure Under the Idaho Employment Security 
Act. 
Dated: January 15,2010 
<'I, 
LAW OFF,ICES OF CYNTHIA J. WOOLLEY, PLLC 
CLAlMANT'S 
Cynthia 1. Woolley 
Attorney for Claimant 
1. REQUEST FOR A COpy OF THE COMPLETE RECORD; 
2. REQUEST FOR HEARJNG; AND 
3. REQUEST FOR BRIEFING SCHEDULE 
2 
\, 
1/15/2010 4: FROM: Woolley PLLC TO: +1 (208) 332-7558 004 OF 004 
CERTIFICATE OF SERVICE 
I hereby certify that on January 15, 2010, I served a true and correct copy of the 
, within and foregoing document upon the party named below in the manner noted: 
-1' 
Logan's Foodtown How-Soel, Inc. 
I30 HWY 30 
Filer, ID 83328 
Idaho Attorney General 
Idaho Department of Labor 
Statehouse Mail 
'i" 317 W.Main Street 
Boise, ID 83735 
,'I 
Appeals Bureau 
Idaho Department of Labor 
317 West Main Street 
Boise, ID 83735-6440 
By depositing copies of the same in the United States Mail, postage prepaid, 
at the post office at Ketchum, Idaho. 
By hand delivering copies of the same to the office of the party at their 
offices. 
By faxing copies of same to said party( s) at the fax number listed above. 
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC 
CLAIMAN1;S 
CYNTHIA J. WOOLLEY 
Attorney for Claimant 
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ATTORNEY GENERAL 
CRAIG G. BLEDSOE - ISB# 3431 
KATHERINE TAKASUGI - ISB# 5208 
TRACEY K. ROLFSEN - ISB# 4050 
CHERYL GEORGE - ISB# 4213 
Deputy Attorneys General 
Idaho Department of Labor 
317 W. Main Street 
Boise, Idaho 83735 
Telephone: (208) 332-3570 ext. 3148 
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TO THE ABOVE-NAMED PARTIES: 
IDOL NO. 1243-2010 
NOTICE OF APPEARANCE 
FILED 
JAN 2 1 2010 
INDUSTRIAL COMMISSION 
INDUSTRIAL COMMISSION 
Please be advised that the undersigned Deputy Attorney General representing the 
Idaho Department of Labor hereby enters the appearance of said attorneys as the 
attorneys of record for the State of Idaho, Department of Labor, in the above-entitled 
proceeding. By statute, the Department of Labor is a party to all unemployment 
insurance appeals in Idaho. 
NOTICE OF APPEARANCE - 1 Iq 
DATED this t1;f'h day of January, 2010. 
Tracey K. Rolf n 
Deputy Attorn neral 
Attorney for the State of Idaho, 
Department of Labor 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that a copy of the foregoing NOTICE OF APPEARANCE, 
was mailed, postage prepaid, this l3 th day of January, 2010, to: 
CYNTHIA J WOOLEY PLLC 
PO BOX 6999 
KETCHUM ID 83340 
HOWSOELINC 
DBA LOGANS FOODTOWN 
130HWY 30 
FILER ID 83328 
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IDOL # 1243-2010 
ORDER DENYING REQUEST FOR A 
NEW HEARING; ORDER 
ESTABLISIDNG A BRIEFING 
SCHEDULE 
FILE D 
JAN 2 1 2010 
INDUSTRIAL COMMISSION 
Claimant, Shanna R. Locker, through counsel, appeals a Decision issued by an Appeals 
Examiner with Idaho Department of Labor ("IDOL"). In that Decision, the Appeals Examiner 
ruled that: 1) Employer discharged Claimant for misconduct; and 2) Employer's account is not 
chargeable for experience rating purposes. Claimant has specifically requested a new hearing to 
correct errors by the Appeals Examiner and to submit additional evidence. Claimant also seeks 
the opportunity to file a brief. Each request is addressed in tum. 
NEW HEARING 
Claimant seeks a new hearing to enter all of IDOL's record concerning Claimant. 
(Claimant's request for a new hearing, filed January 15,2009). Claimant also contends that the 
Appeals Examiner ignored evidence or otherwise incorrectly discerned Claimant's eligibility for 
benefits. (Claimant'S appeal, filed January 5, 2009; Claimant's request for a new hearing). 
Idaho Code § 72-1368(7), gives the Commission authority to "in its sole discretion, 
conduct a hearing to receive additional evidence or may remand the matter back to the appeals 
examiner for an additional hearing and decision." Rule 7(B) 5 of the Rules of Appellate Practice 
ORDER DENYING REQUEST FOR A NEW HEARING; ORDER ESTABLISHING A 
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and Procedure ("RAPP"), under the Idaho Employment Security Law, effective as amended, 
March 1, 2009, provides that a party requesting a hearing to offer additional evidence shall 
submit the "reason why the proposed evidence was not presented before the appeals examiner." 
A party's failure to address why the additional evidence was not admitted to the appeals 
examiner at the time of the hearing can bar the admittance of the evidence at the Commission 
level. Slaven v. Road to Recovery, 143 Idaho 483, 485, 148 P.3d 1229, 1231 (2006). 
Unemployment insurance appeals are adjudicated under the principles and procedures of 
administrative law. Hearings at this level of review are not a matter of right, as in some other 
forums. The Commission takes the position that conducting a new hearing at this level of review 
is an extraordinary measure and is reserved for those cases when due process or other interests of 
justice demand no less. 
The analysis begins with Claimant's desire to admit additional evidence, including 
IDOL's entire record concerning Claimant. Claimant participated at the hearing and was 
represented by counsel. (Audio Recording). Prior to the hearing, Claimant received the Notice 
of Telephone Hearing and a packet of proposed exhibits. (Exhibit 1). The packet also contained 
an informative sheet that informed Claimant of the importance of presenting all pertinent 
testimony and evidence at the hearing. (Exhibit 2, p. 1). That informative sheet further stated 
that certain information may not be included in the documents and that "If a document critical to 
your position is not included, you may get it into the record by providing a copy to the Appeals 
Bureau AND all interested parties." (Exhibit 2, p. 1). There is no indication that Claimant 
sought to include her entire IDOL record for the hearing. 
Furthermore, the ability to provide testimony and evidence before the Appeals Examiner 
did not end at the conclusion of the hearing. Claimant could have asked that the Appeals 
Examiner re-open the hearing to take additional evidence, as described in the documents 
ORDER DENYING REQUEST FOR A NEW HEARING; ORDER ESTABLISHING A 
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accompanying the Hearing Notice. (Exhibit 2, p. 2). The Appeals Bureau's procedure provides 
a means for admitting additional evidence and witness testimony that was not available for the 
original hearing. There is nothing in the record to suggest that Claimant took advantage of that 
opportunity. 
Claimant had ample opportunity to submit evidence about this matter prior to this level of 
review. Claimant did not take advantage of those opportunities, nor has Claimant explained why 
she failed to enter the information at the hearing. Therefore, the Commission finds no reason to 
further delay the disposition of this matter to conduct a new hearing to introduce new evidence. 
Claimant also argues that the Appeals Examiner ignored presented evidence. (Claimant'S 
appeal; Claimant's request for a new hearing). While we understand Claimant's argument, a 
new hearing would further delay this process and is unnecessary. Claimant has exercised her 
right to appeal the Appeals Examiner's Decision. The Commission performs a de novo review 
of the record. The Commission is not bound by the findings of fact or conclusions of the 
Appeals Examiner. Our de novo review serves as an additional layer of due process and ensures 
that Claimant receives every consideration in ascertaining her eligibility for the benefits she 
seeks. The Commission will consider the evidence in record and the arguments raised by 
Claimant. 
The Idaho Supreme Court has consistently held that the Commission's determination of 
whether to consider additional evidence is within the Commission's sole discretion. Further, 
those decisions will not be overturned absent a showing of an abuse of that discretion. Appeals 
Examiner of Idaho Department of Labor v. lR. Simplot Co., 131 Idaho 318, 955 P.2d 1097 
(1998). The Commission takes the position that conducting a new hearing at this level of review 
is an extraordinary measure and should be reserved for those cases when due process or other 
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interests or justice demand no less. After careful review, the record discloses no reason to 
warrant a new hearing. Claimant's request for a new hearing is DENIED. 
Claimant's counsel further requests a complete copy of the record. Claimant's counsel 
was present at the Appeals Examiner's hearing and is already in receipt of the exhibits admitted 
into the record during that proceeding. On January 14, 2010, the Commission mailed an audio 
transcript of the hearing to all of the interested parties. Therefore, Claimant should be in receipt 
of the entire record. 
BRIEFING SCHEDULE 
In lieu of an opportunity for a new hearing, we grant Claimant's request to submit a brief 
and establish the following schedule in which the parties may prepare written argument on the 
evidentiary record as it stands. All submitted briefs must comply with the RAPP. 
The Commission establishes the following briefing schedule: 
Claimant's briefwill be due ten (10) days from the date of this Order. 
Employer and Idaho Department of Labor may reply within seven (7) days of the receipt 
of Claimant's brief, if they so ChOO~ 
DATEDthis 21 daYOf~ 2010. 
INDUSTRIAL COMMISSION 
Rebecca J phu, Referee 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 2-} day of 2olJ§; a true and correct 
copy of Order Denying Request for a New Hearing; Order Estab hing a Briefing Schedule 
of was served by regular United States mail upon each of the following: 
CYNTHIA J WOOLEY PLLC 
PO BOX 6999 
KETCHUM ID 83340 
HOWSOELINC 
DBA LOGAN'S FOODTOWN 
130 HWY 30 
FILER ID 83328 
DEPUTY ATTORNEY GENERAL 
IDAHO DEPARTMENT OF LABOR 
STATE HOUSE MAIL 
317 W MAIN STREET 
BOISE ID 83735 
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COMES NOW the Claimant, Shanna R. Locker, by and through her counsel of 
r.ecord, Cynthia J, Woolley of the Law Offices of Cynthia J, Woolley, PLLC, and hereby 
. submits this Opening Brief in support of her appeal of the December 22, 2009 Idaho 
Department of Labor Appeal Bureau Decision denying her unemployment benefits. 
INTRODUCTION 
For over fifteen years, Claimant, Shanna Locker, has suffered from Multiple 
Sclerosis, a serious neurological disease. (Claimant Test.!) As the Night 
Manager/Cashier for Employer, Claimant had made it clear that due to her MS she was 
physically unable to do "freight" because of the heavy lifting and overhead reaching 
required. (Id) The Employer Logan's Foodtown How-Soel, Inc., accommodated her 
disability by not scheduling her to work on freight days (Mondays and Thursdays) and by 
allowing other employees to do lifting and reaching for her. (Id and Greg Jarolimek 
Test.) 
Then, in April 2009, Claimant took a six-week leave to recover from surgery for 
hysterectomy, (Finding of Fact No.2) During her leave, Employer filled her position of 
Night Manager/Cashier with someone else. (Claimant Test.) When she returned to work, 
she was given a new position as Deli Manager - a job that was 80% freight. (Id.) Less 
than a week later, "the Assistant Manager advised the Claimant that he was had to let her 
go because she had not shown that she could perform the job duties," (Finding of Fact 
No~ S) An Assistant Manager present when Claimant was terminated testified, "[Brian] 
said we have to let you go because of medical reasons, That you cannot do your job 
detail." (Chandler Test.) 
I The recorded testimony taken at the Appeals Hearing is indicated by "Test." 
CLAIMANT'S OPENING BRIEF 
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This is not misconduct. "A claimant whose unemployment is due to his health or 
physical condition which makes it impossible for him to continue to perform the duties of 
the job shall be deemed to have quit work with good cause connected with employment." 
IDAPA 09.01.30.450.05 
The Appeals Examiner found that Claimant had been terminated for misconduct 
because producing a medical release (without first being asked for one) was an 
expectation that "flowed naturally from the employment relationship." (Decision at p. 4) 
Claimant was never asked for any medical documentation until three-days before her 
termination and at the meeting where she was discharged. Even then, she was asked for 
documentation about her hysterectomy, not her MS. (Greg Test.) If Claimant had 
produced a medical release, she would still have been unable to perform 80% of the job 
duties. 
Claimant's termination cannot be misconduct because the Employer failed to 
comply with the Americans With Disabilities Act, the Idaho Human Rights Act and the 
Family Medical Leave Act in dealing with her inability to perform the Deli Manager 
position. The Employer did not have a reasonable expectation for Claimant to perform 
the new position when it already knew - even without medical documentation - that she 
could not perform that position due to her disability - MS. (Claimant Test.) The 
Employer did not have a reasonable expectation that Claimant produce a medical 
certification within three days of requesting it when the FMLA provides the employee 
With 15 days to procure such a document. 
CLAIMANT'S OPENING BRIEF 
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SUMMARY OF FACTS 
Claimant has multiple sclerosis, commonly referred to as "MS." (Claimant Test.) 
At Claimant's hiring interview with Employer manager, Brian Cruz ("Brian") in July 
ZOO8, she said she felt morally compelled to tell him that she had MS. (ld.) She had had 
¥S for 14 years. (ld.) She told Brian she had numbness in her right leg and foot, a bad 
tremor in her left hand, problems with her eyesight and balance and dizziness. (Jd.) 
From this hiring interview and from observing her, Brian knew that Claimant 
qould not do freight because it entailed lifting and reaching. (ld.) The owner/manager, 
Greg Jarolimek, ("Greg") knew, too. He testified that he accommodated her MS by 
scheduling her to work on days that did not include freight. (Greg Test.) 
The claimant worked for this employer from July 17,2008 through June 6, 2009. 
(Finding of Fact No. 1/ She was able to perform the primary functions of the Night 
Manager/Cashier posi tion. If she needed help with heavy lifting or reaching, someone 
eJ,se in the store would do it for her. (Claimant Test.) 
In April 2009, the claimant took six weeks off from work due to hysterectomy 
(Finding of Fact No.2) About two weeks before she returned to work, she learned from 
her Employer that the Deli Manager position might be coming open and she expressed an 
interest in that position. (Claimant and Greg Test.) At that time, her only knowledge of 
the duties of that job came from Megan, the previous Deli Manager. (Claimant Test.) 
She knew Megan did ordering and made pizza, salads and sandwiches. (ld.) She did not 
2 Finding of Fact No.1 erroneously states that she was Night Shift Manager and 
Checker until June 6,2009. She held that position until she returned from medical leave 
on June 1,2009. She was given the Deli Manager job on June 1,2009. 
CLAIMANT'S OPENING BRIEF 
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" 
know the job entailed any freight and she was not given a job description. (Jd) She was 
never told the job was hers. (Id.) 
A few days before she returned to work, Claimant had her six-week checkup with 
her surgeon. He advised her that she could return to work part-time "as tolerated." (Id. 
and Finding of Fact No.3) 
The Claimant was scheduled to work 10:00 to 2:00 on Monday, June 1,2009 and 
10:00 to 2:00 on Thursday, June 4,2009. (Claimant Test.) 
On June 1,2009, Claimant arrived at work. Claimant went up to the office. Greg 
told her to do inventory on the deli and prepared food in the beer cooler and then start 
putting away a pallet of deli freight. (Id) Claimant started on inventory. Since she had 
never done inventory and had to go to Greg several times to ask questions. (Id.) 
Barbara' Chandler ("Barbara"), assistant manager, was also in the office. Barb 
and Claimant had "girl talk" about their hysterectomies. (Id) Claimant mentioned that 
being on her feet increased bleeding a bit, but that her surgeon told her to expect that. 
(td) She told Barb that she still felt weak and was having trouble with her balance. (Id) 
She did not say she was in pain. (Id) She did not complain to Brian or Greg about 
anything having to do with her hysterectomy. (Id.) If she had been in pain that day, she 
would not have come to work. (Id) 
She started on the pallet of freight, but she could not finish. (Id) Because of her 
balance limitations due to MS, she had a terrible time putting the freight away and not 
tilling. (!d.) For example, stocking pepperoni and Canadian bacon required her to stand 
on a milk crate and lift up high, which she could not do. (Id.) 
"" , I 
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Greg had left. She told Brian she could not continue to stock freight because it 
required her to stand on a milk crate and she feared she was going to fall. (Jd.) She was 
~ I, 
not in pain and did not tell Brian she was in pain. (Id.) 
,., Brian said, "I guess you should go home." Claimant went home. (ld.) 
Tli,ere is no testimony that anyone at Employer asked Claimant for any medical 
documentation from her doctor on June 1 or prior to June 1, 2009. There was no 
t~stimony that Employer expected her to provide such documentation on her first day 
back at work. 
On June 43, the claimant went in to work and spoke to Greg. (Jd.) Claimant said, 
<20000 morning, what would you like me to do today?" Greg responded, "Just what is it 
you can do?" Claimant was shocked and did not respond. She felt like he slugged her. 
(Jd.) He said, "You are a liability to us, if you fall and get hurt, we are in trouble." 
Claimant recalls that exact language. (Jd.) 
Greg testified that he did not recall that conversation vel)' well. (Greg Test.) He 
did recall something about asking for a note from her doctor.4 (Jd.) Claimant recalls that 
he asked for a note from her "surgeon." (Claimant Test.) When asked specifically about 
t¥e information he was requesting, Greg testified as follows: 
3 Finding of Fact No.6 states that Claimant went to work on Wednesday, June 3. 
She did not She was scheduled on Monday and Thursday (both freight days) that week 
She did not come to work on June 3. (Claimant Test) 
4 Greg testilled that he did not know what her limitations were. He testified that 
he does not know what she did on June 1, 2009. He testified that she was unable to walk 
around the store that day because she wasn't ready to come back. He never talked to her 
directly about her pain. He heard about it from Barb. He just assumed that she was not 
ready to return to work. (Greg Test) 
CLAIMANT'S OPENING BRIEF 
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Q. So this was about her surgery and not about her MS?5 
A. Exactly. 
(Greg Test.) He testified that he did nothing to follow up with Claimant to fmd out if she 
had requested a note from her doctor. (Id.) 
Claimant went home and called her surgeon's office and talked to his nurse. 
(Claimant Test) Claimant told the nurse that her work wanted a note releasing her to 
work (Id.) The nurse said, "You had your six-week checkup, he gave you a release to 
go back part-time as tolerated, you're an adult." (Id.) 
Finding of Fact No.7 says, "Claimant did not pursue securing a written release 
from her surgeon or any other medical authority." After the nurse told her that 'you're 
'ro • 
an adult," Claimant did not pursue getting a note from her surgeon, primarily because it 
was not because of her surgery that she needed accommodation, but because of her MS. 
(Id.) Her Employer had never asked for medical certification from her neurologist or 
anyone else about her limitations due to MS. (Id.) They had known about those 
liinitations sinde her hiring interview. (Id.) They had always accommodated her before 
by not requiring her to do freight. (Greg Test.) 
On Friday, June 5, 2009, Claimant went in to check to see if schedule for the 
cOming week was up. It was not up. (Claimant Test.) 
5 Greg said "she never really made it an issue." (Greg Test.) But she did - at her 
hiring interview and while working. (Claimant Test.) Greg also testified that he worked 
until early afternoon. Claimant usually worked afternoons and evenings. Usually, he is 
the only manager for the morning and early afternoon. (Greg Test.) Greg was therefore 
not there during Claimant's shift as Night Manager. 
CLAIMANT'S OPENING BRIEF 
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On Saturday morning, June 6, 20096, Claimant went into Employer's and was 
looking for the schedule. (ld.) Brian asked Barb, Gina (another employee) and Claimant 
to come into the back room. (ld.) Brian read from a small piece of paper scribbled with 
notes the job duties for Deli Manager. (Id.) That was the first time anyone had told 
Claimant everything the job entailed. This was the first time Claimant learned that the 
c, 
Deli Manager position entailed freight. (ld.) Claimant asked Brian if the closing 
manager job was still available. Brian said no. (ld.) Claimant asked Brian if she could 
do the deli manager job without freight. Brian said the job is 80% freight. (Jd.) She 
.,' 
asked if she could do the job without freight. Brian said no. (ld.) He said "We need 
sbmeone we can do it all." (ld.) 
The Appeals Examiner found that the claimant was discharged from the job at this 
meeting. Finding of Fact No.8 says: "The assistant manager advised the claimant that 
he had to let her go as she had not shown that she could perform the job duties. " 
(Decision of Appeals Examiner, p. 2 (emphasis added» Brian's notes say: 
. . . I told her again that until you can get me this 
information I don't know what you can do on the job. She 
said Oh so you are firing me and I said no I am not but until 
you bring me information I don't know what you can do. 
(Exhibit 3 page 2) Claimant was terminated at that meeting before anyone asked her for 
~,m¢ical certification from her neurolQgist about her limitations due to MS. Even if 
6"This meeting was on June 6, 2009. (Finding of Fact No.8) Greg testified first that it 
was "Friday, June 7." When it was pointed out to him that June 7 was not Friday, he 
t,estified that the meeting occurred on June 5. (Greg Test.) Brian's notes about the 
meeting are dated June 5 and state the meeting occurred on Friday, but the meeting did 
not occur until Saturday, June 6. (Exhibit 3, page 2) He was unable to explain why he 
4f1ted his notes June 5 when the meeting ,occurred on June 6. (Cruz Testimony) 
CLAIMANT'S OPENING BRIEF 
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Claimant had produced a note from a doctor, she would not have been able to do that job. 
She could not do that j ob physically; she could not do it before surgery and she could not 
<10 it after surgery.7 (Claimant Test.) 
LEGAL ARGUMENT 
A. Legal Standard. 
Idaho Code § 72-I366(e) provides that an employee who has been discharged is 
eligible for unemployment benefits so long as his discharge was not for "misconduct in 
connection with his employment." I.e. § 72-I366(e) In this case, the Claimant was 
discharged. (Decision of Appeals Examiner page 3) The issue is whether or not she was 
discharged for misconduct in connection with her employment. 
"An employer who challenges a claimant's eligibility for unemployment insurance 
'I, 
benefits carries the burden of proving that the employee was discharged for employment-
related misconduct." Quinn v. J.R. Simplot Co., 131 Idaho 318 (1997) "The employer 
must prove by a preponderance of evidence that the discharge was for misconduct or the 
claimant will be awarded benefits." Id. 
Misconduct has been defmed by the Idaho Supreme Court as (1) a willful, 
intentional disregard of the employer's interest; (2) a deliberate violation of the 
employer's rules; or (3) a disregard of standards of behavior which the employer has a 
right to expect of its employees. Johns v. s.H. Kress & Co., 78 Idaho 544, 548, 307 P.2d 
'. 7 Greg argued that because Clairn:ant had done produce in the past, she could do 
freight. (Greg Test) When she did produce, Greg would put the entire box of say, celery 
on the cart When a whole box needed to go out someone else would move it for her. 
She did not move the heavy things. (Claimant Test.) 
CLAIMANT'S OPENING BRIEF 
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:H7, 219 (1957). The Department of Labor Unemployment Benefits Administration 
Rules on Discharge provide: 
Inability to Perform or Ordinary Negligence. Mere 
inefficiency, unsatisfactory conduct, failure of good 
performance as the result of inability or incapacity, 
inadvertencies, isolated instances of ordinary negligence, or 
good faith errors in judgment or discretion are not 
considered misconduct connected with employment 
IDAPA 09.01.30.275.03. 
In this case, the Decision did not address whether that Claimant's conduct was a 
deliberate violation of Employer's rules. Instead, the Appeals Examiner concluded that 
(1) Claimant intentionally disregarded Employer's interests, and (2) Claimant disregarded 
a standard of behavior that Employer had the right to expect The Appeals Examiner 
found that 
... the claimant intentionally disregarded the employer's 
interests. The employer's expectation that the claimant 
produce a medical release after having been off work for 
six weeks is an expectation that flows normally from the 
employment relationship .... 
(Decision at p. 4) 
I' 
In an intentional disregard case, Avery v. B & B Rental Toilets, 97 Idaho 611, 614, 
5'49 P.2d 270,"274 (I 976), the Idaho Supreme Court held that "a single incident of 
comparatively non-serious disrespect by complaining and arguing is not misconduct" 
, . 
, .. 
In "standard of behavior" cases, the Idaho Supreme Court employs a two-prong 
rest: (I) whether the employee's conduct fell below the standard of behavior which the 
employer had a right to expect, and (2) whether the employer's expectation was 
' .. 
objectively reasonable under the circumstances. Matthews v. Bucyrus-Erie Co., 101 Idaho 
CLAIMANT'S OPENING BRIEF 
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657,659,619 P2d 1110, 1112 (1980); IDAPA 09.0L30.33L03(a)-(b). The employer's 
expectations must be communicated to the employee unless they flow naturally from the 
~mployment relationship. Davis v. Howard 0. Miller Co., 107 Idaho 1092, 695 P.2d 1231 
(1984). 
B. The Appeals Examiner Was Correct To Modify The Eligibility 
Determination and Find That Claimant Was Discharged. 
The November 13, 2009 Eligibility Decision denied Claimant benefits on the 
basis that she was not discharged from her job. The Appeals Examiner correctly 
zpodified that decision because the employer cannot meet its burden of proving that 
Claimant quit her job. 
At the hearing, the employer called employee Barbara Chandler as a witness to 
~stify about the meeting at which Claimant was terminated. Concerning Claimant's 
termination by the manager, Brian Cruz, she testified under oath as follows: 
Q. What was said at that meeting? 
A. Brian explained tq her that she needed to be able to 
do the jobs details of deli manager and that he had 
to let her go because she could not do that work 
entailed in the lifting. I can't remember the exact 
words but that was the gist of the conversation. 
Q. What was your impression of job status at end of 
meeting? 
A. That she was let go that she was to be let go that she 
could not work here anymore because she could not 
do her job details her job duties. 
* * * 
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Q. Did he say we are letting you go until you get us a 
medical information or release? 
A. He said we have to let you go because of medical 
reasons. That you cannot do your job detail. 
Q. You were aware of her MS she had limitations on 
lifting? 
A. He would have known her limitations. I am just an 
assistant manager. I don't know personal 
limitations of the employees. 
(Chandler Test.) The employer was unable to meet its burden of proving by a 
preponderance of evidence that the Claimant quit her job after this witness testified The 
Employer did not appeal this issue. The determination that Claimant was discharged 
should be affirmed. 
C. In the Alternative, Claimant Should Be Deemed to Have Quit Work With 
Good Cause Because She Was Terminated Because She Was Unable 
Physically to Perform the Duties of Her Job. 
The Appeals Examiner found that "the Assistant Manager advised the Claimant 
that he was had to let her go because she had not shown that she could perform the job 
duties." (Finding of Fact No.8) Claimant was unable physically to do freight. "A 
claimant whose unemployment is due to his health or physical condition which makes it 
impossible for him to continue to perform the duties of the job shall be deemed to have 
quit work with good cause connected with employment." IDAPA 09.01.30.450.05. If 
Claimant is deemed to have quit, it was for good cause. 
D. Claimant Was Not Terminated for Misconduct Because She Was Unable 
and Incapable Physically to Perform the Duties of Her Job. 
CLAIMANT'S OPENING BRIEF 
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The Department of Labor Unemployment Benefits Administration Rules on 
Discharge provide: 
Inability to Perform or Ordinary Negligence. Mere 
inefficiency, unsatisfactory conduct, failure of good 
performance as the result of inability or incapacity, 
inadvertencies, isolated instances of ordinary negligence, or 
good faith errors in judgment or discretion are not 
considered misconduct connected with employment. 
IDAPA 09.01.30.275.03. Claimant was terminated for inability or incapacity to perform 
freight This is not considered misconduct. 
E. Claimant Did Not Willfully or Intentionally Disregard the Employer's 
Interest By Not Producing Medical Documentation Within Three Days of 
the Employer Requesting It. 
The Appeals Examiner's determination that "the claimant intentionally 
disregarded the employer's interests" by failing to produce a medical release within three 
days of the employer's request for a release is error. Decision at p. 4. Claimant did 
contact her surgeon's office to request a release as Greg asked her to do, but she was 
I, .. 
rebuffed by the nurse. The next day, Brian mentioned a medical release but terminated 
lier at the same time. Brian did not give Claimant the time to disregard any request - he 
t;erminated her first. 
F. The Employer's Expectation that Claimant Bring a Medical Release With 
Her to Work Did Not "FlowNaturally" From the Employment 
Relationship. 
The ..f..ppeals Examiner here found that 
The employer's expectation that the claimant produce a 
medical release after having been off work for six weeks is 
an expectation that flows normally from the employment 
relationship .... 
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(pecision atp. 4) The Idaho Supreme Court in Davis v. Howard O . .Miller Co., 107 Idaho 
1092, lO94, 695 P.2d 1231,1234 (1984), held that 
some expectations and duties "flow normally from an 
employment relationship." Other expectations however, do 
not "flow naturally." If certain practices or expectations are 
not common among e~ployees in general or within a 
particular enterprise, and have not been communicated by 
the employer to the employee, they cannot serve as a 
proper basis for a charge of employee misconduct. 
'fl. The Davis Court held that: 
[t]o prevail in a showing of misconduct it was necessary for 
Miller to show that eidler the practice of gas station 
managers temporarily absenting themselves without 
notifYing the head office, by its very nature, naturally falls 
"below the standard of behavior expected by the 
employer," Matthews Iv. Bucyrus Erie Co., 101 Idaho 657, 
619 P.2d 1110 (1980)], supra, or that he had warned his 
managers that this practice was unacceptable and against 
company policy. He showed neither. 
Id. at 1095, 695 P.2d at 1235. Similarly here, the Employer had to show that not bringing 
a work release to work after a hysterectomy, by its very nature, "falls below the standard 
of behavior expected by the employer" or that it asked Claimant to bring a release with 
her on her first day back at work. Employer showed neither. 
G. The Family Medical Leave Act Requires the Employer to Give Claimant 
15 Days to Provide a Medical Release When This Employer Terminated 
Claimant After Only Three Days. 
The employer's expectation that the claimant produce a medical release within 
" three days of requesting it is not reasonable because it is illegal under the Family Medical 
Leave Act ("F¥LA"). 
CLAIMANT'S OPENING BRIEF 
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The FMLA was designed to protect the reasonable medical needs of employees 
with serious health conditions within limits set by the employer's legitimate interest in 
operating its business. See 29 U.S.c. § 260 I (a)(4), (b)(2), (b)(3). As a means of 
balancing the employee's reasonable needs and the employer's legitimate interests, an 
6lDPloyer may request a medical certification including a statement that the employee is 
unable to perform the functions of the position of the employee. 29 US.c. § 
26I3(b)(1)-(b)(3), (b)(4)(B). 
The regulations expressly state that "[t]he employee must provide the requested 
certification to the employer within 15 calendar days after the employer~<; request, unless 
it is not practicable under the particular circumstances to do so." 29 C.F.R. § 
82S.30S(b)(emphasis added). There was no evidence that it was not practicable to do so 
in this case. Greg even testified that Claimant could have taken another two weeks off. 
(Greg Test.) 
,. It does not matter that she did not ask for a "Family Medical Leave" by name. 
When giving notice to the employer of her need for time off for a serious medical 
condition such as hysterectomy, "the employee need not explicitly assert rights under the 
FMLA or even' mention theFMLA" to require the employer to determine whether leave 
would be covered by the FMLA. 29 C.F.R. § 825.303(a), (b) (2007)(emphasis added). 
After Claimant gave notice that she was having a hysterectomy and would need 
tiine off work, 'the employer was expected to obtain any additional required information 
through informal means. The Claimant was then expected to provide more information 
when it could readily be accomplished as a practical matter, taking into consideration the 
CLAIMANT'S OPENING BRIEF 
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exigencies of the situation. 29 C.F.R. § 825.303(b) (2005). Employer never asked for 
any information until after she returned from leave. 
On June 4, 2009, the owner/manager Greg for the first time "advised the claimant 
that he needed medical documentation establishing the claimant's limitations or 
indicating that she needed additional time off." Finding of Fact No.6. Claimant called 
h"er surgeon's office and was told that she was an adult that she could work as tolerated. 
(Claimant Test) The clear implication from her surgeon's nurse was that she had no 
need a note from her doctor since she alone could determine what she tolerated. 
On Saturday, June 6, 2009, Claimant was terminated by the assistant manager 
qefore she even had an opportunity to get medical certification from her neurologist. He 
said "he had to let her go as she had not shown that she could perform the job duties." 
(Testimony of Barb) 
The FMLA requires the employer to hold the employee's position open so that 
she may return to the same position after her FMLA leave. 29 CFR 825.214 ("On return 
from FMLA leave, an employee is entitled to be returned to the same position the 
~nwloyee held when leave commenced, or to an equivalent position with equivalent 
benefits, pay, and other terms and conditions of employment. An employee is entitled to 
~ch reinstatement even if the employee has been replaced or his or her position has been 
r~structured to accommodate the employee's absence.") "Equivalent position" is defined 
as, "one that is virtually identical to the employee's former position in terms of pay, 
benefits and working conditions, including privileges, perquisites and status. It must 
~volve the same or substantially similar duties and responsibilities, which must entail 
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substantially equivalent skill, effort, responsibility, and authority." 29 CFR 825.215 
(emphasis added) 
The employer here did not return her to her position and in fact told her that her 
position had been filled The position offered to her was the deli position which required 
Claimant to perform tasks that entailed substantially different skill and effort: 80% 
freight She was unable to perform the position not because of her hysterectomy, but 
because of her MS. (Claimant Test.) The Employer was well aware of Claimant's 
limitations due to MS. 
H. The Americans With Disabilities Act and the Idaho Human Rights Act 
Required the Employer to Continue to Accommodate Claimant's MS and 
Not Put Her In A Position It Knew She Was Unable to Perform. 
The Americans With Disabilities Act provides: 
No covered entity shall discriminate against a qualified 
individual with a disability because of the disability of such 
individual in regard to job application procedures, the 
hiring, advancement, or discharge of employees, employee 
compensation, job training, and other terms, conditions, 
and privileges of employment 
42 U.S.c. § 12112(a). "Discriminate" means, among other things, "not making 
reasonable accommodations to the known physical or mental limitations of an otherwise 
qualified individual with a disability who is an applicant or employee, unless such 
, ~, 
covered entity can demonstrate that the accommodation would impose an undue hardship 
on the operation of the business of such covered entity." 42 U.S.c. § 12112(a)(5)(A). 
"The purpose of the [Idaho Human Rights Act] is to provide for execution within 
the state of the policies embodied in the federal Civil Rights Act of 1964, as amended, 
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~d Titles I and III of the Americans with Disabilities Act (ADA). I.e. § 67-5901." State 
courts "look to federal law for guidance in the interpretation of the state provisions." 
Mackay v. Four Rivers Packing Co., 179 P 3d 1064 (ID 2008) 
Brian and Greg knew that Claimant required accommodation because of her MS. 
Employer did not have the right to expect Claimant to perform freight when it knew she 
~ould not do it and required accommodation due to MS. 
CONCLUSION 
The Decision of the Appeals Examiner that Claimant was discharged for 
misconduct should be reversed and the claimant should be eligible for benefits effective 
~eptember 27.2009. 
Dated: February 1,2010 
LAW OFFICES OF CYNTHIA 1. WOOLLEY, PLLC 
Cynthia J. Woolley 
Attorney for Claimant 
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CERTIFICATE OF SERVICE 
I hereby certify that on February 1, 2010, I served a true and correct copy of the 
within and foregoing document upon the party named below in the manner noted: 
Logan's Foodtown How-Soel, Inc. 
130HWY30 
Filer, ID 83328 
Idaho Attorney General 
Idaho Department of Labor 
Statehouse Mail 
317 W. Main Street 
Boise, ID 83735 
Appeals Bureau 
Idaho Department of Labor 
317 West Main Street 
Boise, ID 83735-6440 
X By depositing copies of the same in the United States Mail, postage prepaid, 
at the post office at Ketchum, Idaho. 
By hand delivering copies of the same to the office of the party at their 
offices. 
By faxing copies of same to said party( s ) at the fax number listed above. 
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC 
Cynthia J. Woolley 
Attorney for Claimant 
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DECISION AND ORDER 
FILE 0 
MAR 1 0 2010 
,NDUSTRIAL COMMISSION 
Appeal of a Decision issued by the Idaho Department of Labor denying benefits. 
AFFIRMED. 
Claimant, Shanna R. Locker, appeals to the Industrial Commission a Decision issued by 
the Idaho Department Labor ("IDOL" or "Department") ruling her ineligible for unemployment 
insurance benefits. The Department's Appeals Examiner ruled that: 1) Employer discharged 
Claimant for employment-related misconduct; and, 2) Employer's account is not chargeable for 
experience rating purposes. Claimant sought a new hearing before the Commission as well as an 
opportunity to argue her case in the form of a written brief. Claimant's requests were addressed 
in an Order issued on January 21,2010. 
The undersigned Commissioners have conducted a de novo review of the record pursuant 
to Idaho Code § 72-1368(7) Spruell v. Allied Meadows Corp., 117 Idaho 277, 787 P.2d 263 
(1990). The evidentiary record in this case consists of the audio recording of the hearing the 
Appeals Examiner conducted on December 14, 2009, and the Exhibits [1 through 7] admitted 
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during that proceeding. The brief filed on behalf of Claimant on February 1, 2010, was also 
considered. None of the other interested parties filed briefs. 
FINDINGS OF FACT 
A preponderance of the evidence in the record supports the Findings of Fact as set forth 
in the Appeals Examiner's Decision. Therefore, they are adopted in their entirety. 
DISCUSSION 
Claimant was the night manager for a grocery store Employer operates in Filer, Idaho, 
when she took a six-week leave of absence for surgery. Claimant kept in constant contact with 
Employer during her absence and discussed taking on the position of deli manager when she 
returned. Before her leave, Claimant had assisted in the deli department, preparing sandwiches 
and pizza. Claimant had also performed well restocking in the produce department as needed. 
At the time Employer hired her, Claimant disclosed that she had M.S. It was understood 
between Claimant and her managers that she could not unload freight and was therefore never 
scheduled to work on freight days. Claimant maintains that her supervisors understood that she 
had trouble with balance, vision on occasion, and numbness, all attributable to her M.S. 
However, Claimant never provided and Employer never asked for documentation from a health 
care provider describing any limitations on Claimant's abilities as a result of that condition. 
Nevertheless, when Claimant went on leave for surgery, Claimant's M.S. was apparently 
not a foremost workplace concern for either Claimant or Employer. Employer held a position 
open for Claimant pending her return. Claimant returned to work as scheduled on June 1,2009, 
when she assumed her duties as the deli manager. 
Claimant contends that she was instructed to start putting up freight and, because of her 
M.S., had difficulty balancing on a milk crate to reach the upper shelves in the walk-in cooler. 
However, when Claimant went to Barbara Chandler, the assistant manager, Claimant complained 
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that she was bleeding again. Claimant left Ms. Chandler with the impression that she was in 
severe pain and was unrecovered from surgery. When Claimant told Brian Cruz, the manager on 
duty, that she could not continue stocking, he told Claimant to go home. Although Claimant 
contends that she was not in pain and was only concerned that she was being asked to perform 
job duties that were inconsistent with her M.S., none of the managers on duty that day who dealt 
with Claimant were under any impression other than Claimant was in pain and suffering from 
complications from her surgery. 
Claimant returned to work on June 3, 2009, and met with Greg Jarolimek, Employer's 
owner and general manager. Mr. Jarolimek had heard from Ms. Chandler about Claimant's early 
departure from work on June 1, 2009. Therefore, he asked Claimant what duties she could 
perform or whether she needed additional time off. He explained that to protect Claimant and 
any liability Employer may have, he needed a formal medical release from Claimant's "surgeon" 
before she could return to work. Claimant stated that she was shocked by his request and 
demeanor, particularly because her limitations had nothing to do with her surgery. (Audio 
recording). However, Claimant apparently did not clarify with Mr. Jarolimek that her problems 
in performing her job duties were related to her M.S. rather than her recent surgery. 
Claimant contacted her surgeon as instructed and talked to the nurse. According to 
Claimant, the nurse told Claimant that she did not need a release because Claimant was an adult 
and could decide for herself what she could and could not do. Claimant did not pursue the 
matter further with her doctor. Again, because Claimant's limitations were related to her M.S., 
she felt there was no need to follow up with her surgeon. (Audio recording). 
On June 6, 2009, Claimant met again with Mr. Cruz and Ms. Chandler about Claimant's 
return to work. Mr. Cruz and Ms. Chandler expressed concern about Claimant's health and 
safety. However, because Claimant had not provided a release from her doctor describing what 
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job duties Claimant could and could not perform and because Claimant expressed no intention of 
obtaining a release, Mr. Cruz told Claimant that Employer could no longer use her. Claimant left 
the meeting with the understanding that she had been discharged. (Audio recording). 
The Idaho Employment Security Law provides unemployment insurance benefits to 
claimants who become unemployed due to no failure of their own. In the case of a discharge, as 
was the cause for the separation here, the issue is whether the claimant committed some form of 
employment-related misconduct that would render him or her ineligible for unemployment 
benefits pursuant to Idaho Code § 72-1366(5). The burden of proving misconduct by a 
preponderance of the evidence falls strictly on the employer. Appeals Examiner of Idaho Dept. 
of Labor v. 1.R. Simplot Co., 131 Idaho 318, 320, 955 P.2d 1097, 1099 (1998). If the 
discharging employer does not meet that burden, benefits must be awarded to the claimant. Roll 
v. City of Middleton, 105 Idaho 22, 25, 665 P.2d 721, 724 (1983); Parker v. St. Maries Plywood, 
101 Idaho 415, 419, 614 P.2d 955, 959 (1980). 
The Idaho Supreme Court has set out a three-prong definition of the term "misconduct" 
as it applies to a claimant's eligibility for unemployment benefits. "Misconduct" is established 
when the employer demonstrates that the claimant's discharge resulted from a willful, intentional 
disregard of the employer's interest; a deliberate violation of the employer's rules; or a 
disregard of standards-of-behavior which the employer has a right to expect of its employees. 
Kivalu v. Life Care Centers of Americ~ 142 Idaho 262, 265, 127 P.3d 165, 167 (2005)(citing 
Harris v. Electrical Wholesale, 141 Idaho 1,5-6,921 P.2d 178,182-183 (2004». 
There is no evidence in the record of Employer's written rules or policies. Therefore, 
there is insufficient evidence to establish whether Claimant deliberately violated Employer's 
rules. However, there is adequate evidence in this record to assess Claimant's conduct under the 
remaining two prongs of the Idaho Supreme Court's definition of "misconduct." 
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The evidence in this record establishes that Employer discharged Claimant for failing to 
obtain a release from her doctor describing what job duties she could and could not perform after 
Claimant exhibited some difficulties in returning to work from a medical leave of absence. The 
conduct for which Employer discharged Claimant is best described as "insubordination." 
According to the Idaho Supreme Court, insubordination connotes a deliberate or willful refusal 
by an employee to obey a reasonable order or directive that an employer is authorized to give 
and entitled to have obeyed. While an employer has a right to expect that its employees will not 
engage in protracted argument after an order or directive is given to an employee, it cannot 
expect that its employees will at all times be absolutely docile or servile. Avery v. B.B. Rental 
Toilets, 97 Idaho 611, 614, 549 P.2d 270,273 (1976). 
When an employer discharges a claimant for insubordination, the analysis is focused on 
the "disregard of a standard of behavior" aspect of the Idaho Supreme Court's definition of 
misconduct. Folks v. Moscow School District No. 281, 129 Idaho 833, 838, 933 P.2d 642, 647 
(1997). Under the "standards-of-behavior" analysis, the employer must show by a 
preponderance of the evidence that it communicated its expectations to the claimant or that its 
expectations "flowed normally" from the employment relationship and that those expectations 
were objectively reasonable as applied to the claimant. As the Idaho Supreme Court has pointed 
out, an "employer's expectations are ordinarily reasonable only where they have been 
communicated to the employee." Id., at 838,933 P.2d at 647. 
It does not appear that providing Employer with a medical release was a condition of 
Claimant's return to work when she left on medical leave. However, Employer imposed that 
condition on Claimant after she returned to work and was unable to complete her first shift due 
to her physical condition. Claimant steadfastly maintains that her inability to perform her job 
duties when she returned from her leave was unrelated to her surgery, but rather directly related 
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to her M.S. (Audio recording). If this was the case, the evidence establishes that Claimant did 
not clarify the source of her discomfort. All of Employer's witnesses agree that they understood 
Claimant's difficulties on June 3, 2009, stemmed from post-operative pain and or other 
discomfort. (Audio recording). 
Once Claimant demonstrated that she was physically unable to perform her job duties, 
whether due to her surgery, or her M.S., Employer was entitled to ask for documentation from 
her health-care provider explaining what limitations or accommodations Claimant needed and 
for how long. This is a normal course of business in the employer-employee relationship under 
circumstances such as those in this case. If Claimant wanted to continue working for Employer, 
Claimant had a duty to comply with Employer's request. If Claimant's limitations stemmed 
from her M.S., as Claimant contends, rather than her surgery, it was incumbent on Claimant to 
make that distinction clear to Mr. Jarolimek on June 3, 2009, when he told her that a medical 
release was necessary. 
Claimant argues that she disclosed her M.S. to Mr. Cruz at the time of her hire and told 
him what she could and could not do. Claimant talked to her coworkers about her M.S. and her 
symptoms. It was understood that Claimant could not unload freight and therefore she was not 
scheduled to work on freight days. (Audio recording). However, Claimant concedes that Mr. 
Jarolimek may not have been fully informed by Mr. Cruz about the exact nature of Claimant's 
limitations. (Audio recording). Claimant's description of the way her supervisors had been 
. informed about her condition and needs for accommodation illustrate the problems associated 
with such methods. 
Indeed, "common knowledge" obtained through conversations with Claimant about her 
M.S. is no substitute for directives communicated directly from Claimant's health care providers, 
either orally or written, to Claimant's supervisors. An employer cannot be expected to fully 
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provide the necessary accommodations for any worker's disability if that worker has not 
provided the employer with objective information from a professional familiar with the 
condition. Although Claimant worked many months with an informal understanding about her 
limitations and accommodations for those limitations, it apparently became cause for concern 
when Claimant, at her request, moved to the position of deli manager, and then was unable to 
fulfill the duties of her new job. At that point, Mr. Jarolimek was entirely within his discretion in 
asking Claimant to obtain a release from a health care provider describing the job duties she 
could and could not perform. 
In her defense, Claimant contends that under the Family and Medical Leave Act, she had 
fifteen days to obtain a release from her physician. (Claimant's brief). Even though Claimant 
was represented by counsel at the Appeals Examiner's hearing, this is Claimant's first mention 
of the Family and Medical Leave Act ("FMLA"). There is no evidence anywhere in this record 
that Claimant's leave was indeed covered by the provisions of the FMLA. In all likelihood, it 
was not. Generally, an employee is not entitled to the benefits of that law unless that employee 
has worked continuously for a year before the leave. In this case, Claimant had worked for 
Employer for less than a year before the date of her separation. Further, only employers of a 
threshold size in terms of the total number of employees working for the business are required to 
provide the benefits offered by the FMLA. Claimant has not established that Employer is indeed 
subject to the provisions of the FMLA. 
In spite of Claimant's protestations to the contrary, the evidence in this record establishes 
that Claimant was unable to complete her shift on June 1,2009, due to symptoms related to her 
surgery, not her M.S. Because Claimant was not physically ready to assume her job duties when 
her leave was scheduled to end, Employer was being prudent in asking Claimant to provide 
documentation from her health care provider describing the parameters under which Claimant 
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could return to work. This was not an unreasonable request. Further, the nurse with whom 
Claimant spoke was not qualified to provide that release, let alone tell Claimant that she did not 
need one. If Claimant was interested in retaining her job, Claimant should not have been 
deterred in complying with that request by an uncooperative member of her doctor's office staff. 
Employer had a reasonable expectation that Claimant would obtain a medical release 
when she was asked to do so as a condition of returning to work. Claimant's failure to comply 
with this request fell below the "standard-of-behavior" Employer was reasonable in setting. As a 
consequence, Employer discharged Claimant. Employer has demonstrated that Claimant was 
discharged for employment-related misconduct. Claimant is ineligible for unemployment 
benefits. 
CONCLUSIONS OF LAW 
I 
Employer discharged Claimant for employment-related misconduct. 
II 
Employer's account is not chargeable for experience rating purposes. 
ORDER 
The Decision of the Appeals Examiner is AFFIRMED, and Claimant is ineligible for 
unemployment insurance benefits. This is a final order under Idaho Code § 72-1368(7). 
DATEDthis£dayof ~ 2010. 
INDUSTRIAL COMMISSION 
" 
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copy of Decision and Order was served by regular United States mail upon each of the 
following: 
CYNTHIA J WOOLEY PLLC 
PO BOX 6999 
KETCHUM ID 83340 
HOWSOELINC 
DBA LOGAN'S FOODTOWN 
130HWY30 
FILER ID 83328 
DEPUTY ATTORNEY GENERAL 
DEPARTMENT OF COMMERCE AND LABOR 
317 WMAIN ST 
BOISE ID 83735 
mcs 
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CYNTHIA WOOLLEY, ISB #6018 
cynthia@ketchumidaholaw.com 
LAW OFFICES OF CYNTHIA 1. WOOLLEY, PLLC 
P.O. Box 6999 
180 First Street West, Suite 107 
Ketchum, ID 83340 
Tel.: 208-725-5356 
Fax: 208-725-5569 
Attorney for Claimant! Appellant Shanna R. Locker 
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO 
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IDOL: 1243-2010 
NOTICE OF APPEAL 
TO: THE ABOVE-NAMED EMPLOYER HOW-SOEL, INC., dba LOGAN'S 
FOODTOWN AND THE CLERK OF THE ABOVE ENTITLED COURT/AGENCY: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Claimant! Appellant Shanna Locker appeals the 
Decision and Order which was entered in the above entitled action on March 10,2010, by 
the Idaho Industrial Commission's Appeals Examiner. 
2. Claimant! Appellant has a right to appeal to the Idaho Supreme Court, and 
the judgments or orders described in paragraph 1 above are appealable orders under and 
pursuant to Rule 11(f). 
3. A preliminary statement of the issues on appeal which the appellants 
intend to assert in the appeal is as follows: 
a. Whether the Claimant! Appellant was terminated for misconduct; 
b. Whether the Industrial Commission erred in determining that 
Claimant! Appellant was terminated for insubordination; 
c. Whether the Industrial Commission's finding that Claimant!Appellant was 
not covered by the Family Medical Leave Act was clearly erroneous; 
d. Whether the Industrial Commission's finding that Claimant!Appellant was 
unable to work because she was not yet healed after surgery was clearly 
erroneous; 
e. Whether the Industrial Commission erred by determining that 
Claimant! Appellant had the burden to inform her employer that she could 
not perform the duties of the new position when the employer had already 
been informed about her physical limitations due to Multiple Sclerosis. 
NOTICE OF APPEAL 
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f. Whether the Industrial Commission's fmding that Claimant!Appellant 
informed her employer on June 6, 2009 that she would not provide a 
medical release is clearly erroneous; 
g. Whether the Industrial Commission erred in determining that 
Claimant! Appellant was terminated for failing to provide a medical release 
from her surgeon when ( a) the employer gave the employee no deadline 
when such a release was due, (b) the employer terminated the 
Claimant! Appellant within three days of the request, and (c) the 
Claimant! Appellant's surgeon's nurse refused to give her a release. 
h. Whether the Industrial Commission's finding that the Claimant! Appellant 
was terminated for misconduct was clearly erroneous given that an eye-
witness employee testified that the reason for termination was 
Claimant! Appellant's medical condition. 
1. Whether the Industrial Commission erred by finding that the 
Claimant! Appellant had the burden of clarifying the source of her 
discomfort when she did not know that her employer mistakenly believed 
it was caused by her recent surgery and not Multiple Sclerosis. 
J. Whether the Industrial Commission's finding that '''common knowledge' 
obtained through conversations with Claimant about her M.S. is no 
substitute for directives communicated directly from Claimant's health 
care providers, either orally or written, to Claimant's supervisors" was 
clearly erroneous when the employer never requested any directives from 
Claimant's health care providers concerning her M.S. and when the only 
NOTICE OF APPEAL 
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medical release requested by the employer was from Claimant/Appellant's 
surgeon whose nurse refused to provide one and when Claimant/Appellant 
was sufficiently healed from her surgery to return to work. 
Appellant reserves the right to add or delete issues on appeal. 
4. There has been no order sealing all or any portion of the record. 
5. A reporter's transcript is requested. 
6. The appellant requests the preparation of the following portions of the 
reporter's transcript in hard copy and electronic format: A standard transcript pursuant to 
Rule 25( c), I.A.R. supplemented by the following: Appeal hearing held on December 14, 
2009 before the Appeals Bureau of the Idaho Department of Labor, Appeals Examiner A. 
Hohnstein presiding. The appellant requests the following documents to be included in 
the clerk's record in addition to those automatically included under Rule 28, I.A.R.: All 
exhibits, documents, statements and briefs. 
7. The appellant also requests that all exhibits offered or admitted as exhibits 
to be copied and sent to the Supreme Court. 
8. I certify: 
a. That a copy of this notice of appeal has been served on each reporter of 
whom a transcript has been requested as named below at the address set 
out below: 
Appeals Bureau 
Idaho Department of Labor 
317 West Main Street 
Boise,ID 83735-0720 
Fax: 208-334-6440 
NOTICE OF APPEAL 
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9. (b)(1) That we have requested an official transcript from the Appeals Bureau of 
the Idaho Department of Labor. Elaine Gloeckle, Appeals Technician, of the 
Appeals Bureau of the Idaho Department Labor stated that there is no fee due for 
preparation of the reporter's transcript. 
(c)(1) That the estimated fee for preparation of the Agency's record has been paid. 
(d)(l) That the appellate filing fee has been paid. 
(e) That service has been made upon all parties required to be served pursuant to 
Rule 20. 
DATED this 19th day of April, 2010. 
LAW OFFICES OF CYNTHIA 1. WOOLLEY, PLLC 
CYNTHIA 1. WOOLLEY 
Attorney for Appellant 
NOTICE OF APPEAL 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on April 19, 2010, I served a true and correct copy of 
the within and foregoing document upon the attorney( s) named below in the manner 
noted: 
x 
How Soel Inc 
dba Logan's Foodtown 
130HWY30 
Filer, ID 83328 
How Soel Inc 
1045 s Anacona St 150 
Eagle,ID 83616 
Appeals Bureau 
Idaho Department of Labor 
317 West Main Street 
Boise,ID 83735-0720 
By depositing copies of the same in the United States Mail, postage 
prepaid, at the post office at Ketchum, Idaho. 
By hand delivering copies of the same to the office of the attorney(s) at 
hislher offices. 
By telecopying copies of same to said attorney(s) at the telecopier 
numberls listed above. 
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC 
CYNTHIA J. WOOLLEY 
Attorney for Appellant 
NOTICE OF APPEAL 
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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO . , .. ,! .•. ) 
SHANNA R. LOCKER, 
Appellant IClaimant, 
vs. 




IDAHO DEPARTMENT OF LABOR. 
Appeal From: 
Case Number: 
Order Appealed from: 
Representative for Claimant: 
Representative for Employers: 
Representative for IDOL: 
Appealed By: 
Appealed Against: 
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CERTIFICATE OF APPEAL 
Industrial Commission, 
R.D.Maynard, Chairman, presiding. 
IDOL # 1243-2010 
Decision and Order, filed March 10,2010 
Cynthia J Wooley PLLC 
Po Box 6999 
Ketchum ID 83340 
How SoelINC 
DBA Logan's Foodtown 
130HWY30 
Filer ID 83328 
Tracey K. Rolfsen 
Deputy Attorney General 
317 W Main St 
Boise Id 83735 
Shanna Locker/Appellant 
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Supreme court_Court ~"'. 
Entered on ATS bv £dO &0 
Notice of Appeal Filed: 
Appellate Fee Paid: 
Transcript: 
Dated: 
CERTIFICATE OF APPEAL - 2 - Locker 
Idaho Department of LaborlRespondent 
April 20, 2010 
$86.00 to Supreme Court and 
$50.00 to Industrial Commission 
Checks were received. 
Transcript will be ordered 
CERTIFICATION 
I, Mary Schoeler, the undersigned Assistant Commission Secretary of the Industrial 
Commission of the State of Idaho, hereby CERTIFY that the foregoing is a true and correct 
photocopy of the Notice of Appeal filed April 20, 2010; Decision and Order, filed March 10,2010; 
and the whole thereof. 
DATED; April 22, 2010 
CERTIFICATION OF RECORD 
I, Mary Schoeler, the undersigned Assistant Commission Secretary of the Industrial 
Commission, do hereby certify that the foregoing record contains true and correct copies of all 
pleadings, documents, and papers designated to be included in the Agency's Record on appeal by 
Rule 28(3) of the Idaho Appellate Rules and by the Notice of Appeal, pursuant to the provisions 
of Rule 28(b). 
I further certify that all exhibits admitted in this proceeding are correctly listed in the List 
of Exhibits (i). Said exhibits will be lodged with the Supreme Court after the Record is settled. 
DATED this 18 day ofM ,2010. 
- ---'-F------~~_r_--¥---: ~ ., 
CERTIFICATION OF RECORD - (Locker 36722)-1 
BEFORE THE SUPREME COURT OF THE STATE OF IDAHO 























TO: STEPHEN W. KENYON, Clerk of the Courts; and 
Shanna R. Locker, Claimant! Appellant; and 
How Soel Inc., EmployerlRespondent, and 
SUPREME COURT #37622 
NOTICE OF COMPLETION 
Tracey K. Rolfsen, Idaho Department of Labor, Respondent. 
YOU ARE HEREBY NOTIFIED that the Agency's Record was completed on this date and, 
pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been served 
by regular U.S. mail upon each of the following: 
For Claimant/Appellant: 
Cynthia J Wooley PLLC 
PO Box 6999 
Ketchum ID 83340 
For EmployerlRespondent: 
G. Lance Salladay 
200 N. 4th St. Ste 20 
Boise Id 83702 
NOTICE OF COMPLETION (Locker 37622) - 1 
For Respondent: 
Tracey K. Rolfsen 
Deputy Attorney General 
317 W Main St 
Boise Id 83735 
YOU ARE FURTHER NOTIFIED that pursuant to Rule 29(a), Idaho Appellate Rules, all 
parties have twenty-eight days from the date of this Notice in which to file objections to the 
Agency's Record or Reporter's Transcript, including requests for corrections, additions or deletions. 
In the event no objections to the Agency's Record or Reporter's Transcript are filed within the 
twenty-eight day period, the Agency's Record and Reporter's Transcript shall be deemed settled. 
DATED this 18 day of May, 2010. 
NOTICE OF COMPLETION (Locker 37622) - 2 
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